TRANSITION PROCESS TO DIGITAL TV AND RADIO BROADCASTING IN ARMENIA

ANALYSIS OF THE SITUATION AND RECOMMENDATIONS

The task group of the Committee to Protect Freedom of Expression conducted a study in August-December 2010 examining the transition process to digital TV and Radio broadcasting in the Republic of Armenia (RA) during which experts studied the relevant legislation and other legal acts, their application and steps made within the digitalization process, as well as the implementation of the system and the experience of preparing the population, i.e. the international experience of informing the public.

 In particular, the following documents were studied:

1. The RA Law “On Television and Radio” with the amendments of June 10, 2010,

2. The RA Law “On Licensing”,

3. The RA Law “On State Duty”,

4. “Concept Paper on migrating to digital radio and TV broadcasting system in Armenia” approved by the RA Government on November 12, 2009 according to the protocol decision No 47, 

5. “Analysis of the Concept Paper on migrating to digital radio and TV broadcasting system in Armenia” by Dr. Katrin Nyman-Metcalf, Professor and Chair of Law and Technology at Tallinn University of Technology and Dr. Andrei Richter, Professor at Moscow State University Department of Journalism, commissioned by the Organization for Security and Co-operation in Europe Office of the Representative on Freedom of the Media,
6. “Comments on the amendments to the Law of the Republic of Armenia on Broadcasting” by Andrei Richter, Director of the Media Law & Policy Centre at the faculty of journalism of Lomonosov Moscow State University, commissioned by the Organization for Security and Co-operation in Europe (OSCE) Office of the Representative on Freedom of the Media,

7. “Addendum to the comments on the amendments to the law of the Republic of Armenia on broadcasting and to the review on the Concept Paper on migrating to digital radio and TV broadcasting system made earlier (in May and March 2010) by the OSCE FOM experts”, authored by Dr. Andrei Richter, Professor at Moscow State University Department of Journalism,
8. A number of announcements on the draft law “On making amendments and supplements to the RA Law “On Television and Radio”  prepared by journalistic organizations of Armenia. 
During the research the Committee to Protect Freedom of Expression requested information from relevant bodies, and on September 15, 2010, sent an official query to Nerses Yeritsyan, the Chairman of the Interdepartmental Commission on Implementation of Digital TV and Radio Broadcasting in the territory of Armenia, RA Minister of Economy, requesting to provide the radio frequencies audit results. On September 28, the CPFE received a reply from Deputy Minister Vahe Danielyan stating that the draft of the final report on the audit implemented by the Canadian Company “Aerosystems International” was elaborated and presented to the RA Ministry of Economy and was under discussion, after which the results of the final report would be presented to all the interested parties.

On December 1, the CPFE sent a second query to Nerses Yeritsyan. In reply the Ministry stated that it did not agree with the text of the audit opinion and had returned it for revision.

On November 9, 2010, the CPFE sent a query to Director of the “Republican Centre for Telecommunications” State Non-Commercial Organization Ashot Verdyan on how many TV broadcasting frequencies are provided to Armenia by the International Telecommunication Union (ITU), and which ones they are. The reply to the request stated, “According to the final acts adopted in 2006 in Genève during the ITU “regional conference on digital ground-based radio broadcasting service, in regions 1 and 3, in the band of 174-230 MHz and 470-862 MHz for the RA territory preliminary 241 TV frequency channels are envisaged (see also http://www.itu.int/ITU-R/terrestrial/broadcast/plans/ge06/index.html).”
The document published on the basis of the above-mentioned results consists of three parts:

1. Legislation regulating the field, 

2. Technical issues on migration to digitalization, 

3. Public consent during the migration to digital broadcasting.

In each of the three parts of this document the analysis of the situation is presented first and is followed by recommendations.  

PART 1. LEGISLATION REGULATING THE FIELD
In September 2008 the Armenian government presented a draft law to the National Assembly on making amendments to the Law “On Television and Radio”, according to which the licensing of tenders were postponed for a period of two years being justified by the necessity for migrating to a digitial broadcasting network. Despite the assurances of many local and international organizations not to connect the transition to digital broadcasting with the tenders, the government remained uncompromising, and the National Assembly passed the amendments on September 10, 2008.

According to the justification provided by the government, the authorities should have used the two-year delay for preparation for the switch to digital broadcasting to the maximum, to elaborate a concept paper on the transition to digital broadcasting and to make changes to the RA Law “On Television and Radio” in order to ensure a smooth transition to digitalization. 

But public expectations did not come true. In November 2009 the government approved its Concept Paper “On migrating to digital radio and TV broadcasting system in Armenia” prepared by the Interdepartmental Commission on Implementation of Digital TV and Radio Broadcasting in the territory of Armenia, which reminded more of a declaration of good intentions than a strategy for actions. 
Commissioned by the OSCE Office of the Representative on Freedom of Media, Professor and Chair of Law and Technology at Tallinn University of Dr. Katrin Nyman-Metcalf and  Professor at Moscow State University Department of Journalism Dr. Andrei Richter published a detailed analysis of the Concept Paper. 

In spring 2010 the government submitted a quickly prepared draft law to the National Assembly proposing “Amendments and supplements to the RA Law “On Television and Radio” elaborated by the Interdepartmental Commission (later renamed into the draft law “On manking amendments to the RA Law “On Television and Radio”), which, according to the government’s justification, aimed at providing for the transition to digital broadcasting within the coming five years, and the amendments refered to the relevant articles dealing with the process of broadcast licensing. 

On May 13, 2010, the RA government approved the draft law. Journalistic organizations, however, pointed out that once again the bill on important public issues was developed secretly. Only after the complaints and announcements of non-governmental organizations the new law became publicly available.

With the participation of representatives from the government, the Interdepartmental Commission, media and experts from international organizations the bill was discussed during a rountable event on May 14, 2010 organized by the initiative “Partnership for open society” and on May 18, 2010 during the seminar convened by the OSCE Yerevan Office. 

After being adopted at the first reading, the RA National Assembly’s Standing Committee on Science, Education, Culture and Youth Affairs organized parliamentary hearings on May 26, where the authors of the bill – members of the Interdepartmental Commission, Members of Parliament, representatives of NGOs and international organizations took part in the discussions. NA Speaker Hovik Abrahamyan expressed his concerns as well, and after the hearings, the Interdeparmental Commission discussed the recommendations and organized a public discussion at the RA Ministry of Economy on June 3. The draft law of the second reading was introduced in the four-day session of parliament on June 7-10, 2010. 

It seemed that after so many discussions the authors of the bill would listen to the opinions of the society and international organizations and make some changes to the document. However, there was no concession on principal issues, although some insignificant editing was made. 

Journalistic organiztions of Armenia, joined by the Committee to Protect Freedom of Expression (CPFE) have expressed their positions concerning the draft law in several announcements. In particular, NGOs suggested that before submitting the bill to the National Assembly for a second reading, only those provisions that were left in the draft law “On making amendements and addenda to the RA Law “On Television and Radio” that refered to the digitalization of the broadcasting and which give the chance of announcing and holding a licensing tender on July 20, 2020 with the exploitation of state multiplexes should be included, while removing all other amendments and supplements that do not directly refer to the digitalization and tender. They also proposed to publish the results of the audit of broadcasting radio frequencies, which would justify the reason for having only 18 frequencies envisaged in the broadcasting network of state multiplex exploitation; to envisage a provision on satellite broadcasting in order to prevent any requirement for the over-the-air license in Armenia, to prepare matieral for the concept paper on the transition to the digital TV and radio broadcasting network, which would provide answers to all the issues and concerns raised by the organizations during the parliamentary hearings on May 26.” 

Journalistic organizations also proposed that the National Assembly by adopting the draft law “On making amendments and addendum to the RA Law “On Television and Radio” assume the responsibility for developing a new bill of the Law “On Television and Radio” that meets all the principal issues of concern, in order that, starting from January 2011, all licensed TV companies could begin their work in an updated legal environment.

However, as usual, the ruling political majority chose to follow the unconditional adoption of the draft as presented by the government. Moreover, especially for that purpose, the National Assembly convened a special session on June 10, 2010 and at the second reading adopted the draft law “On making amendments and addendum to the RA Law “On Television and Radio”. 

Which shortcomings of the adopted law evoked concerns? 

First, the law fails to define and separate the status of digital broadcasters or broadcast providers, the regulation of their activities, or the mechanisms of legal relations among the entities. In particular, within the digitalization process, new specialties appear, such as network operators, multiplex operators, content producers and providers; the functions of the first two can be simultaneously carried out by one person. According to Point 1 of Article 7, “In the Republic of Armenia TV and radio program broadcasting is implemented on the basis of a license.” 

From this point of view, it is not clear which entities that provide digital broadcast this norm refers to (this issue will become more topical after the exploitation of multiplexes). In cases of digital broadcasting, this function should be implemented not by a TV and radio company, but by the multiplex. However, the law fails to separate the functions of the main participants of digital broadcasting, and, moreover, it only adds confusion. Besides, the licensing principles of multiplexes, network operators and TV and radio companies are not concretely defined.  

Second, according to Article 47, within the territory of the Republic of Armenia, 18 TV companies will broadcast through the digital network. It is not clear, however, with what justification the number was reduced (from 22 to 18). The number of broadcasters can only be accounted for based on the audit results of broadcasting frequencies. A number of international experts have also pointed out the necessity of conducting audit. According to the representatives of the Ministry of Economy, however, a similar audit has been conducted in Armenia, although the results have never been publicly released.  

Assuring that the amendments to the law will refer only to digitalization, the authors of the law made changes only in those articles that do not deal with this process. In particular, the limit of advertisements on public TV and radio was suppressed (the demand not to interrupt programs with advetisements), and the volume of advertisements on programs became seven per cent instead of the previous level of five per cent. Before the second reading, a provision was adopted in violation of the consitution: Part 1 of Article 35 was edited, as a result of which, the activity of Public TV and radio company was excluded from the jusrisdictaion of the National Commission for Radio and Television (NCRT), thereby limiting the scope of the body’s supervision and regulation. In addition, the provisions regulating licensed over-the-air satellite broadcasting have been retained in the new law. When designing the provision that states “License is the only legal basis allowing TV and radio program broadcasting in the territory of the Republic of Armenia” (Article 46), the authors limited or, perhaps even established a basis to ban satellite and Internet broadcasting. 

As for the articles regulating the digitalization and licensing competitions, they were changed slightly. Once again the decision-making process of the competition winner risks of being subjective. Only as a result of pressure by international organizations, the authors included a provision (Point 3 of Article 49), stipulating that the award of a broadcasting license must be justified and well-grounded. 

However, no provision was included in the law to regulate the decision of rejecting to provide a license. Thus, the status of the applicant who lost the contest – i.e. was rejected from receiving the license, is one of the most important issues of the law. A losing applicant will be unable to initiate a challenge or to appeal the NCTR decision (because of the simple reason of not having the decision). This means that legal protections and recourse for unsuccessful applicants only decreases, thereby violating Articles 18-20 of the RA Constitution which guarantees effective judicial protection of rights. This norm was necessary, as even the European Court on Human Rights upheld in its court decision regarding the case filed by the founder of  “A1+” TV company Meltex Ltd on June 17, 2008 and that also affirmed the necessity of providing transparency in both the process of licensing and denying to provide a license by the National Commission. The failure to uphold this norm contradicts the above-mentioned court decision and reduces the transparency of the work and decisions of the NCTR.

The RA Government worked out and presented to the National Assembly not a draft law “On making amendments and addendum to the RA Law “On Television and Radio”, but a document formated like a new law. With the adoption of this new law, beginning in 2011 the number of TV channels broadcasting in the capital will be reduced from 22 up to 18 which will also reduce the diversity of TV programming already characterized of being at a low level.  

The adopted law is not aimed at the future, but maintains the manageable status quo of the air on the existing TV market, which is advantageous for the authorities. Finally, this law will become the most serious obstacle for the development of over-the-air, satellite and Internet broadcasting. 

In adition to problems already sited, there are also a number of shortcomings that need to be revised, including: 

Some of the concepts of Article 3 are not clearly defined or are not defined at all, but they are used in various articles of the Law. When setting the main definitions, the parliament ignored all international acts and international experience relevant to the regulation of the field. 
The concept of “retransmission”, as defined by the Law, which plays an important role in the definition of the field, differs from the corresponding definition of “trans-frontier television” according to the European Convention (Article 2) and does not contribute to the meaningful perception of the word “retransmission”. According to Point 87 of the clarifying report of the Convention, retransmission should be characterized by three criteria:

· Simultaneous broadcasting of programming, 
· Completeness of the programming, 
· Invariability
In the absence of any of these three criteria, it is necessary to refer to new broadcasting (broadcasting of programs created by another TV or radio company) and not to retransmission. Meanwhile, Article 3 of the RA Law “On Television and Radio” defines “retransmission as the future broadcast of a program simultaneously or already broadcasted and fixed (recorded and/or filmed)  by another licensed person.”

In Point 1 of Part 6 of Article 26, the concept “commercial advertisement” is used. Although advertising is regulated by the RA Law “On Advertising”, there is not such a notion as “commercial advertisement” in that law. Therefore, it is necessary to introduce the concept of “commercial advertisements” in the RA Law “On Advertising” or instead to use the word “commercial” to write simply “advertisement” in the RA Law “On Television and Radio”.

A number of shortcomings mentioned in this analysis are also pointed out in the comments on the amendments of the draft law prepared by Dr. Andrei Richter, Professor at Moscow State University Department of Journalism, commissioned by the OSCE Office of the Representative on Freedom of the Media. 
Recommendations for Legislative Amendments

There are three sets of recommendations for amendments to the legislation on broadcasting: 
First, there needs to be a radical change in the current relations and norms governing TV and radio licensing. This means that TV and radio companies should receive broadcasting licenses through a simple procedure, and only then decide either to participate in the competition for digital broadcasting on state communication channels, and in the case of winning, be involved in the so-called social package which would be free throughout the country, or on a contractual basis to broadcast on private channels of the digital network, or on a cable network or implement other types of broadcast (Internet, satellite, etc.). Thus, the suggestions for changes and amendments deal with the definition of several basic concepts used in the law, and only then to the whole Chapter 6, which is entitled in the acting law as “Licensing of TV and Radio Companies”, while we suggest renaming it into “Licensing of TV and Radio Broadcasting”. 

Second, the formation of the Council of Public TV and Radio of Armenia and National Committee on Television and Radio (provisions on holding public hearings during the elections of these bodies have been imported here), as well as advertisements on Public television and radio should be changed. 

Third, future amendments to the RA Laws “On Licensing” and “On State Duty” should address the contradictions between these laws and the RA Law “On Television and Radio” that can occur as a result of the suggested amendments. 

After any suggested amendment to the RA Law “On Television and Radio” we have provided our comments to the changes. We believe that the meaning of any amendment and supplement would be perceived better at the end of the document.
Suggested Amendments and Addenda to RA Law “On Television and Radio” With Comments
Article 1 of the RA Law “On Television and Radio” (later – Law) to be modified according to the following wording:

This law defines the status of TV and radio companies, regulates their establishment and ruling, norms of the TV and radio licensing competition on the digital broadcasting network of state channels, the basis of rights and responsbilities of TV and radio companies, and relations during their establishment and activities. 
Comment – The words “licensing of TV companies” in the acting law were replaced with “TV and radio broadcast licensing,” and in terms of regulation, the expression “implementation of over-the-air broadcasting competition on communication channels of state exploitation on the digital broadcasting network” was added. It was done to make our suggestions meet the demands of the regulation. 

Paragraph 2 of Article 3 (basic notions used in the law) to be changed to the following wording:

TV and radio broadcasting (or broadcasting) – airing of TV and radio programs through over-the-air and/or cable, and/or satellite, and/or Internet or other communication channels.  

Comment  - With this wording it becomes clear that TV and radio broadcasting can have various forms, moreover, the expression “other channels” gives a chance not to make any changes in the law in case of new inventions. 
Paragraph 5 of the same article to put in the following wording:

License for TV and radio broadcasting – written permission which allows implementing TV and radio broadcasts and/or retransmission. 

Paragraph 6 of the same article to put in the following wording:

TV and radio company (a TV company and/or a radio company) – a legal entity which implements TV and radio broadcasting and/or rebroadcasting and is responsible for the realization of this law and other legal acts. 

Comment – In both paragraphs we have added “and/or” before the rebroadcast (in the acting law only “or”). It means that a TV company can implement both broadcasting and rebroadcasting or choose any of them. 
To suppress paragraph 7 of the same article. 

Comment – The concept of “a licensed person” was defined in that paragraph. A TV or radio company that has received a license is already a licensed person; it was a double definition of the same concept.  
Paragraph 11 of the same article to put in the following wording:

Retransmission – receipt and simultaneous broadcast of other TV or radio companies’ programs by another TV or radio company.

Comment – In the acting law the future broadcast of a program already broadcasted and fixed (recorded and/or filmed) was also considered to be retransmission. That formulation contradicts the European Convention on Trans-frontier Television, according to which “retransmission” signifies the fact of receiving and simultaneously transmitting complete and unaltered television programs. 
To suppress paragraph 18 of the same article, and to define the following instead:

Network operator – a legal person or entity who transmits the multiplex signal to reach the consumer through the network, which radiates the digital signal over-the-air by means of technical actions. 

Comment – with this wording, the notion corresponds to the formulation of Chapter VIII of the Concept Paper on migrating to digital radio and TV broadcasting system in Armenia. Furthermore, the formation of the concept “multiplexer” was suppressed from paragraph 18 of the same article (as a person, who “provides technical exploitation of substructure (substructures) and/or multiplex (multiplexes) distribution”), and, according to technical literature, the multiplexer is not a person, but is equipment which groups signals of several TV companies into a transport stream and broadcasts through one communication channel.

Add paragraph 20 to the same article
Public hearings – Suggestions for candidate members of the Council of Public TV and Radio Company of Armenia and, the members of the National Committee on Television and Radio who are appointed by the President of Armenia, as well as broadcasting license applications for TV and radio programs, should each be freely available to the media, and subject to open discussions in public meetings.
Comment – This notion was first used in 2006-2007, in the draft law on legislative amendments compiled by journalistic organizations. Today it is necessary for our future suggestions, especially for membership contests in the Council of Public TV and Radio Company, membership contests for the National Committee on Television and Radio as appointed by the RA President, and for orders of content referring to the over-the-air broadcasting license of TV and radio programs. 

Part 1 of Article 7 of the Law to be changed to the same wording:

1. TV and radio broadcasting in the Republic of Armenia is implemented on the basis of a license. Only Public Television and Radio, as well as broadcasters of interstate agreement broadcast without a license on state channels of the digital broadcasting network. 

To suppress Part 2 of the same article. 

Comment – Having a notion “TV and radio broadcasting”, the suggested formulation will be more acceptable. It also becomes clear that broadcasting without a license can be implemented only by channels of state exploitation. As for the second part, which deals with the obligatory citing of the source in case of spreading the information prepared by TV and radio companies, we suggest suppressing it, since those relations are regulated by the RA Law “On Copyright and Related Relations”.
Point 1 of Part 1 of Article 26 (“The Status and the principles of operation of Armenian Public Television and Radio”) to put in the following way:

In Public Television and radio:

1) the advertisement should not exceed five per cent of the whole programs

Add a new Point 2; consider the existing Points 2 and 3, Points 3 and 4, respectively. 

2) Broadcast programming and films cannot be interrupted with an advertisement, with the exception of retransmitted programs of other TV and radio companies. 

Comment – According to the amendments to the law on June 10, 2010, the volume of advertisements was increased on Public Television and Radio to seven per cent of all programming, and the ban on interrupting programs with an advertisement was removed. We suggest restoring the ban and using the term “advertisement” instead of using “commercial advertisement,” since there is no similar notion in the RA Law “On Advertising.”
Paragraph 2 of Part 1 of Article 27 (Council of Public TV and Radio Company of Armenia) to put in the following wording:

The Council consists of five members, who, according to the approved competition regulation, are appointed by the president of the Republic of Armenia. People who meet the demands of Part 4 of this article can nominate themselves for participating in the competition.  In addition to this self-nomination, they must submit recommendations from three non-governmental organizations operating in the media field for at least five years. Within a 10-day period after the submission of the documents, the Committee is required to organize public hearings for considering the nominees. 

Five days prior to the hearing, the Committee must publicly announce the date, venue, form and protocol of the public hearings. During the public hearings, everybody has the right to present written or oral comments and suggestions about the candidates. The Committee is obliged to consider the comments and suggestions and include them in the final remarks of the decision. As a result of the public hearings a press release is written and disseminated. According to the regulation, the president of the Republic nominates the winner as a member of the Council. This information with its necessary justification is also published in media. 
Comment – The phrase “at least one woman” in the parenthesis has been removed, as we think it is redundant. In the acting law only the appointment of a member by the president, according to the regulation approved by him, is mentioned. The aim of the suggestion is to envisage obligatory hearings in the order of the competition. 

To suppress Part 6 of Article 27. 

Comment – Part 6 of Article 27 of the acting law refers to the oath of the members of the Council. We think that the oath is redundant.   
Part 1 of Article 36 (“Functions of the National Committee”) to put in the following wording:

1. According to the aims defined by the law, the National Committee:

1) implements licensing for TV and radio broadcasting;

2) approves forms of the licenses;

3) provides licenses;

4) defines the order of the TV and radio licensing competition for the digital broadcasting network of state communication channels;

5) annually publishes the entire list of over-the-air frequencies based on the list of the frequencies envisaged for TV and radio broadcasting in the territory of the Republic of Armenia formed and provided by the state governing body authorized by the Armenian government;
6) forms and publishes the list of licensed persons and entities, controls the implementation of the provisions of the license;

7) obtains the correspondence of TV and radio recordings and filming with the acting legislation;

8) allows subscription broadcasting by TV and radio companies;

9) controls the correspondence of technical criteria for producing TV and radio programs with the acting standards and given certificate; 

10) applies administrative fines in cases of violations of this law and the conditions of the license and/or not realizing its decision;

11) controls the maintenance of the legal norm of the Election Code during the pre-election campaign by TV and/or radio companies and holds the right to apply to court in cases of violations of the norm by subjecting the TV and/or radio company to meet their responsibility to adhere to the law;

12) receives, records, studies and gives well-grounded answers or opinions to complaints, suggestions and queries on the functioning of any TV and radio company;

13) supervises the activities of TV and radio companies;

14) can be involved in the development projects of interstate agreements and draft laws relating to the field of TV and radio;

15) implements research and surveillance of TV and radio companies to realize its supervisory function;

16) adopts legal acts for the productive organization of its work.

Comment – Some changes have been made in this part of the acting law to maintain the logic of our suggestions. In particular, the provision “implements broadcast licensing of TV and radio programs by cable network” was removed, since the cable broadcasting license is being abolished, the provision “defines norms of holding TV and radio licensing competition on the digital broadcasting network” was edited, “on state exploitation communication channels” was added, since in our further suggestions, competitions are envisaged only for broadcasting on these channels. 
Part 5 of Article 38 (“The norm of formation of the National Committee”) to be changed to the following wording:

5. Everybody meeting the demands of Article 39 of the Law can be nominated a candidate for a vacancy on the National Committee member, appointed by the president of the Republic of Armenia. In addition to the self-nomination, they must submit recommendations from three non-governmental organizations operating in the media field at least five years. The candidates have ten days to self-nominate. Within a 15-day period after the submission of documents, the Committee, formed on the contest regulation approved by the president, organizes public hearings for considering the nominees. Five days prior to the hearing, the Committee announces the date, venue, form and protocol of the public hearings. During the public hearings, everybody has the right of presenting written or oral comments and suggestions about the candidates. The Committee is obliged to consider the comments and suggestions and include them in the final remarks of the decision. As a result of the public hearings, a press release is written and disseminated. According to the regulation, the president nominates the winner a member of the Council. This information with its necessary justification is published in the media. 
Comment – The acting law only states that the member can be appointed by the president based on the contest regulation approved by him. The aim of the suggestion is to envisage obligatory hearings in the order of the contest. 

To suppress Part 5 of Article 39 (“Requirements to members of the National Committee, order of their compensation”).
Comment - Part 5 of Article 39, which is suggested to be removed, refers to the oath of the members of the National Committee. We think that the oath is redundant.     
To remove from Part 2 of Article 43 (“Statement of the National Committee”) the following words “about the submitted and rejected applications for broadcast licensing of TV and radio programs by cable network and their justification.”
Comment – In our recommendations, cable broadcasting license disappears, thus, the second part of this article corresponds to our suggestions. 

Part 9 of Article 44 to be modified to the following wording:

9. To grant or reject a license, to have a winner or loser of a TV and radio licensing competition on digital broadcasting network of the state channels, to recognize the license as invalid, to apply fines in case of violations of the law – any other decision dealing with the broadcasting activity is made on the basis of two-thirds of the votes of the National Committee members.  
Comment – This part of Article 44 was edited to meet our suggestions, i.e. the formulation “to be recognized a winner in the licensing competition” was suppressed; instead the formulation “to provide a license or to reject, to recognize a winner or a loser in the digital broadcasting network on state exploitation communication channels” was inserted. As in our draft law, licensing competitions are abolished, a simple licensing procedure is envisaged, and competitions are announced only for exploiting over-the-air broadcast on state exploitation channels.

Part 10 of Article 44 to be changed to the following wording: 
10. Sessions of the National Committee are recorded. The protocol includes:
1) date and place of the session;

2) content of the issue under discussion;

3) information about the people participating in the discussion;

4) explanations, solicitations and discussion results of the people who participate in the discussion of the issue;

5) documents and other proofs studies during the discussion of the issue;

6) content of the Committee’s conclusion;

7) information about the publication of the conclusion adopted.

The Chairman of the session signs the protocols. The National Committee holds a register of its decision. 
Comment – Legally defining the elements of session protocols of the National Committee will contribute to the principles and provision of the freedom of expression in Article 37 of the Law. Though the principle of “transparency” is not fixed in this Article, it is fixed in Article 4 of the RA Law “On Licensing”. Taking into account the fact that the Committee will also implement TV and radio broadcast licensing, it is necessary for the regulatory body to provide this principle while implementing its activities. The transparency of the Committee’s activity has been widely discussed by both Armenian NGOs and several international organizations. 

The existence of required protocol elements will also contribute to the implementation of the legal (judicial) protection of rights.  
To rename Chapter 6 of the Law to “Licensing of TV and Radio broadcasting” and to add the following wording:
Article 46. Licensing

1. A license is a legal basis that gives rights to TV and radio companies to implement TV and radio broadcasting. The licensing is implemented by a simple procedure defined by the RA Law “On Licensing.”

2. The license for TV and radio broadcasting is provided by the National Committee on the basis of the application submitted by the TV and radio company. 

3. Besides the documents envisaged by the RA Law “On Licensing”, the application form for obtaining a license requires:

1) Thematic orientation of TV and radio programs; 

2) Information about the applicant – whether he/she is a founder and licensed person of other TV and radio companies or a founder of other mass media, as well as about their production and dissemination;

4. Attached payment receipt of state duty for TV and radio programs envisaged by the RA Law “On State Duty.”

5. The broadcasting license cannot be transferred or sold to another person. 

6. A licensed person can participate in competitions of implementing digital broadcasting by channels of state exploitation or can implement broadcasting by private exploitation of digital broadcasting network and/or cable network, and/or satellite, and/or Internet or other ways. 

Article 47. Over-the-air broadcast
1. The over-the-air broadcast in the territory of the Republic of Armenia is implemented through the digital broadcasting network.

2. The digital broadcasting network is the property of the Republic of Armenia, the creation, maintenance and exploitation of one part of it is implemented by the state through an organizations founded by the decision of the government, the other part is granted to private organizations on the basis of a long-term exploitation license. 

3. The following TV companies with thematic orientation implement digital country-wide broadcasting by channels of state exploitation:

1) According to Point 1 of Part 1 of Article 30, these are two TV programs (TV Channels) of the Public TV and Radio company, one of which has a general orientation, the other – religious and cultural;

2) Five private TV companies with general orientation; 

3) One re-transmitting TV company;

4. The following TV companies with thematic orientation implement digital capital-wide broadcasting by channels of state exploitation:

1) one private TV company with entertainment orientation; 

2) one private TV company with youth orientation;

3) one private TV company with musical orientation; 

4) one private TV company with children, scientific, educational, cognitive orientation; 

5) one private TV company with international and local informative-analytical orientation;

6) four re-transmitting TV companies;

5. In each region (marz) of the country and in the capital Yerevan, by digital broadcasting network of state channels of Armenia there is one private TV company broadcasting with general orientation and one meeting the interests of the population of the current region.

 6. The conditions for implementing radio broadcasting by digital networks are defined by law. 

7. Over-the-air broadcasting by digital network is implemented on the basis of the agreement signed between the exploiter of the channel and the licensed TV and radio company. The relations of the channel exploiter (network operator) and TV and radio companies are regulated by law. 

Article 48. Competition for implementing over-the-air digital network broadcasting by channels of state exploitation

1. Once every ten years, starting from July 20, 2010, the National Committee announces a new competition for implementing over-the-air digital network broadcasting by channels of state exploitation for all the TV companies with country-wide, capital and territorial broadcast having their thematic orientation envisaged by Article 47 of this law. TV and radio companies with a broadcasting license can participate in the competition. 

2. The National Committee defines the order of the competition. 

3. The statement of purpose including the thematic orientation of TV programs, volume of own and domestic production programs, and envisaged programs should be attached to the application form. In addition, the application should include the founding documents of the company, copies of documents certifying the status of the legal entity, business plan of the TV company, data about the technical equipment, documents on financial sources, information about the number of the staff members, their education and professional skills, as well as the payment receipt of participation in the competition envisaged by the RA Law “On State Duty”.  

4. When reviewing the applications submitted for implementing over-the-air digital network broadcasting by channels of state exploitation, the Committee holds a vote to rate and assess each of the following criteria separately:

a) volume of own production;

b) volume of domestic production;

c) technical and financial abilities of the applicant;

d) professional skills of the staff;

Professional skills of the staff are assessed by taking into account the skills of the heads and clarity of personnel formation.


5. The following Monday after the submission, the National Committee publishes all the competition suggestions on its website, and within a 10-day period, selects their public hearings, announcing the date, venue, form and protocol. During the public hearings, everybody has the right of presenting written or oral comments and suggestions about the candidates. The Committee is obliged to consider the comments and suggestions and include them in the final remarks of the decision. As a result of the public hearings a press release is written and disseminated. The applicant who will collect the maximum points, but not less than half of the possible score, during the open rate vote, is recognized a winner.  


6. The decisions of the National Committee should be properly grounded and justified. The National Committee ensures the transparency of its decisions. 

Article 49. Cable broadcasting

TV and radio companies implement cable broadcasting on the basis of an agreement signed with a cable exploiting agency. The project of cable network is agreed with local self-governmental bodies. 
Article 50 (suppressing previous Article 23). Satellite broadcasting

TV and radio companies implement satellite broadcasting on the basis of an agreement signed with a satellite agency. 
Comment – the whole chapter was edited in the manner of our suggestions connected with simplified licensing. The articles that do not meet this logic were suppressed. 

To add a new part in Article 62 of Chapter 9 (“Transitional provisions”) with the following wording:

In 2020, after the licenses given in 2010 expire, a new competition will be held for obtaining the right to utilize state channels of digital networks in order to implement digital broadcasting. 
Comment – This amendment is necessary because the licenses provided in 2010 are valid for ten years – expiring in 2020. As we intend to abolish similar licensing, this amendment envisages a broadcasting competition for exploiting state channels for the digital network.  
Recommendation on Making Amendments to the Law “On Licensing”
After these changes it is necessary to eliminate the contradictions between the RA Law “On Licensing” and the RA Law “On Television and Radio”, i.e. the legislative initiative should be a package initiative. 
Taking into account the transition to a simple procedure of TV and radio broadcast licensing and Part 1 of Article 10 of the RA Law “On Licensing” – “the licensing relations of providing license with a simplified procedure envisaged by this law are regulated only by this law;”
It is suggested
that the RA Law “On Licensing” is recognized as invalid.

Paragraph 5 of Part 2 of Article 8 states, “in the field of TV and radio program broadcasting the legal relations connected with licensing are regulated by this law to the extent that it does not contradict the RA Laws “On Television and Radio” and “regulations of the National Committee of Television and Radio” and to the norms adopted on their basis by the National Committee.” 
And,
Part 7 of Article 10 states, “The licensing order of complicated licensing procedure provided by National Committee of Television and Radio is approved by the National Committee of Television and Radio.”

It is suggested to change sub-point 6 of Point 10 of Part 1 of Article 43 of the RA Law “On Licensing” to the same wording.
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· S – Simple license 
Recommendation on Making Amendments to the RA Law “On State Duty”

According to Article 48 of the Acting Law “On Television and Radio” and Article 46 of our suggestions, obtaining a license envisages payment of a state duty defined by the RA Law “On State Duty” the receipt of which should be attached to the application form.

Taking into account the fact that the suggestions are based on the idea of a simple license, a necessity arises to make changes also to the RA Law “On State Duty” (hereinafter Law). 

In order to implement activities subject to licensing, state duty rates for providing licenses (permits) are defined by Article 19 of the Law. Thus, it is suggested that changes have been made to Point 9.7 of Part 9 of the article and to rewrite it in the following way:

9.7 To receive a TV and radio broadcasting license, also

9.7.1. for broadcasting TV programs – 500-fold of the basic duty

9.7.2. for broadcasting radio programs – 250-fold of the basic duty

To suppress Points 9.7.2 and 9.7.3. of the same article.

To add Point 9.8 to the same article with the following content:

9.8.  In order to participate in the competition of digital broadcasting on state exploitation communication channels:

9.8.1. for TV companies – 500-fold of the basic duty

9.8.2. for radio companies – 250-fold of the basic duty
JUSTIFICATION 
OF THE SUGGESTION FOR TRANSITION TO SIMPLE PROCEDURE OF TV AND RADIO BROADCAST LICENSING
The transition of the country from analog to digital broadcasting in Armenia is envisaged by the end of 2015. It was envisaged with the adoption of the RA Law “On the amendments to the RA Law “On Television and Radio” on June 10, 2010, which, however, did not provide solutions to a range of radical issues. First we note the dependence of any type of broadcasting on having or not having a broadcasting license for the digital broadcasting network in Armenia. This means that the acting law hinders the development of new broadcasting technologies. Whereas, technological developments have led to new forms of broadcasting (satellite, Internet, mobile phone, and in the future, other forms are possible), and, although over-the-air broadcasting is prevalent now, it is not the only way. It means that several formulations of the law are in direct contradiction with the possibilities of modern technologies. Thus, according to Part 1 of Article 46 “License is the only legal basis allowing TV and radio program broadcasting in the territory of the Republic of Armenia…,” a question rises, and what about the satellite broadcasting which covers the whole world and is accessible for any inhabitant of Armenia who sets up a satellite? To solve this contradiction we suggest the following formulation for that provision, “license is a legal basis which gives right to TV and radio companies to implement TV and radio broadcasting. Licensing is implemented by a simple procedure defined by the RA Law “On Licensing”. It seems clear that our formulation does not limit broadcasting only within the territory of Armenia. As for the simple procedure - i.e. just receiving a TV and radio broadcasting license, does not necessarily connect the activities of TV and radio companies with having a license to implement over-the-air broadcasting in the territory of Armenia. 

The justifications of our recommendation include: 

First, the simple licensing gives a chance to TV and radio companies to determine their own form of broadcasting after receiving the license. 

Second, complicated procedure was necessary, as TV and radio companies make use of public resources – channels, exceptionally. Whereas, the new technologies can lead to broadcasting without using public resources. 

Third, a simple procedure, which does not leave a place for rejecting the provision of a license, approaches the status of TV and radio companies to that of print media, in a sense, that the latter do not require any license or registration. 

Finally, our suggestions envisage competitions only for utilizing digital networks of public channels. Licensed TV companies can participate in that competition. 

The justification is the following: the state chooses the minimal social package among the existing licensed TV companies, who can be accessible to the whole population free of charge. Naturally, other types of TV and radio program broadcasting envisage certain fees that not everyone can afford.

Furthermore, in the case of Estonia, which has fully transferred to digital broadcasting, the channels that are included in the social package free-of-charge for the population are licensed by the Ministry of Culture, whereas the paid channels do not need a license and are chosen by a private multiplex operator. The latter is licensed by the state. 

PART 2. TECHNICAL ISSUES RELATED TO TRANSITION TO DIGITAL TELEVISION
The “Concept Paper on migrating to digital radio and TV broadcasting system in Armenia” approved by protocol decision N 47 of the RA Government on November 12, 2009 does not say much about solutions to technical problems. It describes the current situation and presents several provisions for Goodwill memorandum. 
In Chapter Six “Problems” of the Concept it is not mentioned which TV and radio broadcasting standards will Armenia adopt – MPEG-2 or MPEG-4. 
As we have mentioned in the introduction, only the results of the frequency audit implemented in Armenia on the order of the Interdepartmental Commission on the Implementation of Digital TV and Radio Broadcasting in the territory of Armenia remain unavailable to us. 

Thus, not having the results of the frequency audit, we do not know which digitalization standards will be applied, whether single-frequency or multi-frequency networks will be used. 

We have tried to provide our suggestions related to these two questions:

Video compression standards
Currently, there are two standards in digital television broadcasting: MPEG-2 and MPEG-4.
Now in packages of television programs that are brought to customers, there are channels in MPEG-4 (standard definition). And the owners of hybrid set-top boxes standards MPEG -2 / MPEG-4 have the opportunity to decode them. For the operators of broadcasting, of course, the transition to a promising MPEG-4 standard is important, as it will significantly increase the number of programs in the package. The equipment for formation packages in this standard are produced by several companies. This standard is ready for utilization.  
MPEG-2 was adopted as a standard in 1994 for use in high-quality digital video (DVD), digital television, high-quality (HDTV), interactive storage media (ISM), digital video broadcasting (DVB) and cable TV (CATV). In the development of MPEG-2 efforts focused on expanding the technology of MPEG-1. Avoiding any deep discussion of the technical details, we can say, however, that in the case of MPEG-2 encoding, discrete cosine transform is used, but the processed blocks increase by 4 times - 16x16 pixels. Speed transmission of video images is limited to 25 frames per second in PAL.
MPEG-4 is the further development of the MPEG-2. It was granted official status in 1999. MPEG-4 was developed a universal means of video compression, which allows to handle audio and video as a natural (filmed with a video camera or recorded with a microphone) and artificial (synthesized or computer generated) of origin. This circumstance fundamentally distinguishes MPEG-4 video standard as of its predecessors MPEG-1 and MPEG-2, in which the effective data compression is achieved only in relation to natural video and audio.
Depending on the frequency provision in each particular case, the following options for the development of model systems, digital terrestrial broadcast are possible: 

1. Broadcasting is a software package standard definition (SD) in the DVB-T standard in the current TV channel. 

· Maximum number of programs (1 package) in MPEG-4 - no more than 10.

· Maximum number of programs (1 package) in MPEG-2 standard - no more than 5-6. 
2. Broadcasting is one of the software packages of high-definition (HD) in the DVB-T standard in the current TV channel.

· Maximum number of programs (1 package) in MPEG-4 - no more than 4-5. 

· Maximum number of programs (1 package) in MPEG-2 standard - no more than 2-3.

Unfortunately, as already mentioned, from the official documents it does not become clear, which standard will be chosen in the Republic of Armenia. Nevertheless, during the discussions in April-June there were some hints that Armenia will choose MPEG-2 standard. Our proposal is to select MPEG-4 standard, which is more flexible. MPEG-4 standard devices allow working in MPEG-2 standard framework as well.
Soon high resolution programs will appear on the market, and MPEG-4 is much better for their broadcasting. Consequently, even if MPEG-2 is chosen, some time later there will be a necessity to organize a full transition to MPEG-4. Thus, it will be rational to set up MPEG-4.

Single -frequency or Multi - frequency networks
Single-frequency (Single Frequency Network - SFN) provides a significant advantage by offering digital modulation COFDM in the standard DVB-T. In this case, it is possible to use multiple transmitters covering adjacent areas on the same frequency and transmitting the same program. Using only one channel of radiation, transmitters have no mutual influence on each other, saving considerable frequency resource. Single-frequency networks are used in England, Sweden, Spain and France, for some examples.  In constructing the digital Single Frequency Network (SFN), special necessities are imposed on the accuracy /frequency stability/.
For multi-frequency transmitter networks (MFN) deviation of 100 Hz is a rule, as for the SFN transmitters, the accuracy must be much greater. In SFN networks, all transmitters must be synchronized on a single frequency that is normally provided by a signal-satellite navigation system GPS. The order of the accuracy /frequency stability/ in this case will be 1 Hz.  
For a single frequency network broadcast, the main advantage of digital modulation COFDM is a successful struggle with echoes and interruptions that can occur due to interference from surrounding objects, or from the work of multiple transmitters on the same radio channel.

To construct a single frequency network for digital broadcasting (SFN):

1) Transport stream should be formed by a multiplexer, which has a GPS receiver (for guaranty frequency accuracy of the generated data);

2) All transmitters must be synchronized with GPS receivers;
3) Network planning (choice of facilities and locations of transmitters, antenna systems, etc.) must be done in a way to decrease the possible areas of interference;
4) The network must be optimized by guard interval to reduce to a minimum the areas of mutual influence of various transmitters.
Multi - frequency networks are constructed by a standard scheme. The surrounding areas, according to the standard, use different radio channels (frequencies). This fact greatly reduces the efficiency of frequency resource.

In the Republic of Armenia, it is expedient to build single-frequency networks that will allow the use of ITU-provided radio channels in a more efficient manner.

PART 3. PUBLIC CONSENT ON MIGRATION TO DIGITAL BROADCASTING
This part refers to those points in the concept on migration to digital radio and TV broadcasting system (hereinafter Concept) that deal with public benefit and programs directed to public awareness. Our aim is to study the above-mentioned points by assessing the weaker aspects of the recommendations and missing parts, as well as to offer new suggestions based on international experience. As an Armenian citizen is the final consumer of TV and radio broadcasting within the territory of Armenia, it should be formally determined that the whole process of migration to digital broadcasting, directly or indirectly refers to all those citizens (as a family or an individual) who use a TV or radio in their residence or at their working place. 

And if the final consumer is not informed on time about the importance of the process, his role, material damage and profit, the “improvement process” pointed out in the Concept may fail.

The problem is more than important in the case of Armenia, since television is the dominant means of receiving information for the population of Armenia, and especially for the majority of inhabitants in the marzes. 

Thus, it is important to start the events dedicated to public awareness first, if not before all the other processes, then simultaneously, distinctly pointing out the components of the action plan and envisaged results including the data of citizens who are ready for the broadcasting.

The importance of consumer awareness and support for vulnerable groups should be mentioned in the Concept several times. 

However, it should be recognized, that one year after the adoption of the Concept, no activity has been implemented devoted to increasing public awareness.

· Concept II – in the last line of the first passage of “Core aims of the strategy” it is mentioned “to inform and prepare interested parties to implement the migration effectively.”
Despite the fact that it is one year since the process has started, only several press-conferences have been convened. Events and programs describing the envisaged actions and/or changes and informing the population of the need to be prepared are totally missing. 
· Concept IV mentions, “One of the concept problems of the digitalization process is the choice between free or paid TV and radio service. In Western European countries free-of-charge broadcasting of TV and radio programs is prevailing which is accompanied by additional services that should be paid for. Countries with sophisticated experience have different approaches to the deadlines on digitalization process. The countries, citizens of which are equipped with radio, TV satellite and cable services have determined precise dates to complete the digitalization process, and the countries where terrestrial broadcasting system prevails, have set an approximate deadline for the completion.”
For example, Estonia is among the countries were precise dates were determined and the entire process was completed according to the timetable. As a result, analog broadcasting in that country was switched off on the day, as predetermined several years earlier. However, it is difficult to state that success was achieved due to other broadcasting services that had been operating in the country before. But it can be clearly stated that the main component of meeting the deadline was the planned large-scale public campaign, the result of which was that Estonian citizens were well informed and aware of the digitalization processes. As for the citizens, they were also well aware of what was required to connect to digital television. 

In the case of Armenia, there is no completion deadline reflected in the concept. The only precise date mentioned is December 31, 2013, when all analog broadcasters must have dubbing for digital format of all TV and radio programs. The RA Law “On Television and Radio” states in the transitional provisions:

“On January 1, 2015, analog TV broadcasting must be stopped in the whole territory of the Republic of Armenia, and since then only digital broadcasting will be implemented in the territory of the Republic of Armenia.”

Nevertheless, hardly any citizen in Armenia is aware of when and how their television will start broadcasting in digital mode.

One of the most effective mechanisms of the digitalization process is public survey and market research. Part 7 of the Concept says that market research should refer to the application of TV communication channels and how wide-spread are digital televisions in Armenia. 

However, it does not say by whom, when and how the research is going to be implemented. 

The same refers to the next wish, whether “it is necessary to conduct detailed market research on the viewpoints of the consumers and their readiness to pay for supplemental services.” However, it seems that the consumers’ viewpoints have not been taken into account. 

Another reference from the Concept states:

 “The implementation and the completion of the migration process on time depend on the perception level of final consumers referring to the obtaining of the equipment and prices for services.”

It clearly shows that late informative and educational events can have complicated consequences for the effective completion of this program.

At last, according to the Concept, it is necessary, “To subsidize families registered in the Republic of Armenia’s system on assessment of vulnerable families with digital add-on devices. In order to provide the population with affordable and qualitative add-ons, an open state tender should be announced.”
This provision is not presented fully and it is not clear how the process is going to be implemented. It is necessary to make specific clarifications regarding the order of subsidizing and the criteria. Is there a necessity to divide people into social categories in order to disseminate affordable add-on devices or it can evoke additional mess and uncertainty among those layers of the society who would even have the expectation of receiving free add-on devices? There is no exception that a great number of the population, despite their social status, believes that similar equipment should be provided free-of-charge. However, to confirm this, it is necessary to conduct a large-scale research effort. 

Suggestions

We suggest making amendments and revision to the Concept by adding a program of transitional activities with a precise date prepared on the basis of international experience. 

Accordingly, we present our suggestions based on the study of the events directed to public awareness in European countries.

1. To undertake extensive events with informative and educational significance aimed at people of all social layers;

2. To launch an informative web-site that will contain information on the process of digital broadcasting, its deadlines, necessity and importance. Additionally, it should be comprised of several sections shortly presenting the following:

· What is digital broadcasting?

· What does a TV viewer need in order to make a transition to digital broadcasting?

· What equipment can be obtained and from where?

· Which social groups receive free equipment and how?

3. To establish a telephone hot line, which provides free information regarding:

· Companies providing digital service;

· Necessary equipment;

· Other consulting services on this issue.

During the digital broadcasting transition period from all the marzes of the republic, technical problems connected with digital broadcasting can be transferred to the hot line service. In turn, it will provide urgent solutions to the problems, at the same time offering a good source for monitoring the quality of the broadcast;

1. To elaborate and implement social advertisements of an informative and educational nature and disseminate them through the media, including:

· Newspapers

· Radio

· Television

· Internet

· Billboards

2. To organize special events – sports, cultural (a concert in the Republic Square, or march toward cultural and historic sites, for some examples), of a nation-wide nature that will represent a part of a public relations and informational strategy for the transition to digital broadcasting.

3. To choose a distant community in Armenia and organize a digital pilot broadcasting program. The launch of the pilot program can also reflect a national scope by organizing communal cultural events, offering a wider impact on other communities.

4. To encourage local, regional and national media. To determine awards for the media that provide special informative and educational programs on transition to digital broadcasting. 

5. To prepare informative and educational brochures, leaflets and disseminate them throughout the country – in all the buildings, similar to the example of the mass dissemination of pre-election campaign leaflets (with candidates’ biographies). The content should inform the population about the most important information on the digitalization process and should contain contact information.

6. To create a certified logo and provide it to all those companies that import equipment meeting the standards of digital broadcasting. The latter will reduce the import of the equipment to Armenia which does not meet the requirements. And the most important thing is that it will contribute to gaining customers’ trust when obtaining the right goods. 
� The document was prepared by the Committee to Protect Freedom of Expression within the program supported by the Open Society Foundations – Armenia. 
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