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 ԽՈՍՔԻ ԱԶԱՏՈՒԹՅԱՆ

  ՊԱՇՏՊԱՆՈՒԹՅԱՆ ԿՈՄԻՏԵ
MONITORING OF LIBEL AND INSULT CASES AGAINST THE MEDIA(
EXECUTIVE SUMMARY
In 2013, the Committee to Protect Freedom of Expression (CPFE) conducted a monitoring of libel and insult cases against the media. The monitoring was made possible with the support of Counterpart International-Armenia. A similar study had been conducted in 2012 as well. The purpose of the study was to follow the developments in court practices since May 18, 2010, when Articles 135 and 136 of the RA Criminal Code were repealed and the law NO-970-N was passed to amend Article 18 of the RA Civil Code (“Protection of Honor, Dignity and Business Reputation”) and to add a new Article 1087.1 that defined the procedures and conditions for providing compensation for damages to one’s honor, dignity or business reputation. The purpose of these amendments was to decriminalize insult and libel while ensuring protection of one’s honor and dignity. 
During the monitoring, we have examined the content of judicial decisions, statistical data and the dynamics of lawsuit numbers after the RA Constitutional Court decision SDO-997 of November 15, 2011 and two key Court of Cassation decisions in 2012. 
The RA courts have received 97 civil lawsuits against media on libel and insult since decriminalization and until December 31, 2013. 17 cases were instigated in 2010, 37 in 2011, 17 in 2012 and 26 in 2013, of which 16 in the first half of the year and 10 in the second half. 
CPFE examined the libel and insult cases against the media that were heard in courts of different levels throughout 2013, from January 1 to December 31. Monitoring covered 53 cases (including 27 that were initiated in the previous years but continued into 2013, and 26 cases initiated in 2013). The general characteristics of the 53 monitored cases are as follows:
· Number of cases initiated in 2010-2012 and fully completed in 2013 – 22;
· Number of cases initiated in 2010-2012, on the merits of which there is at least one judicial decision – 4. Three of them were analyzed by us, but the other one wasn’t because it was overturned and no new judicial decision on the merits of the case was adopted in 2013;
· Number of cases initiated in 2010-2012 and still pending, on the merits of which there has been no judicial decision – 1 (suspended);
· The total number of cases initiated in 2013 – 26, of which 4 are fully completed, 8 have one or more judicial decisions, 14 are still ongoing and there has been no judicial decisions on them yet. 
On 37 of the 53 monitored cases, the courts have announced one or more judicial decisions, and these 37 cases have been analyzed by the CPFE experts. In 28 of the analyzed cases, media organizations were the respondents. In 9 cases, the media was involved as a third party without its own claim. 
The analysis of the cases was conducted using a common approach, by issues raised during the court processes. In particular, we studied the following:
· the damaging nature of information; 

· facts and judgemental opinions; 

· public interest; 

· statute of limitations; 

· compensation size; 

· injunction (arrest of property), 

· litigation costs (state duty, attorney fees, etc.);
· the legal position clarifying the court practice; 

· courts taking into account the respondent’s financial situation; 

· imposing requirements on the media that were not included in the original claim or were not defined by law. 

The courts have reached judicial decisions on the merits of the 37 cases. In 10 cases, the courts decided to grant the claims partially. In 19 cases, the claims were thrown out completely. Two cases were settled, and 5 cases were closed because the plaintiffs had withdrawn their claims. One case has been left without examination. 
In the majority of these cases, the plaintiffs asked for every measure described in Articles 1087.1 (On Insult) and 8 (On Libel), including the maximum compensation (1000 or 2000 times the minimum wage).  In 31 of the 37 cases examined during CPFE monitoring, the plaintiffs demanded monetary compensation. In 27 of these cases, they demanded the maximum compensation of 1 to 5 million dram, and 6 cases – 100 to 500 thousand drams. In only 4 of the monitored cases there were no demands for monetary compensation. 
It is noteworthy that the courts have made no decisions to grant the claims in full in 2013. 
The number of libel and insult lawsuits against media in 2013 was around 1.5 times higher than in 2012. Despite the fact that the increase in the number of lawsuits is worrisome, there have been some positive trends in the judicial practice in the last two years, compared to 2010-2011. The courts have achieve an almost uniform application of compensation provisions under Article 1087.1 of the RA Civil Code. In particular, when determining whether a specific statement constitutes insult or libel, the courts apply the main criteria provided for in the relevant legal norm: the damaging nature of information, public interest, whether or not the statement was disseminated publically, etc. Also, when deciding on the amount of compensation, the courts follow the RA Constitutional Court decision of November 15, 2011 and pay closer attention to the grounds enumerated in paragraph 11 of Article 1087.1 of the RA Civil Code: the respondent’s financial situation, the means by which the insult or libel were expressed and how widely it was disseminated.
However, our monitoring has revealed a number of challenges and shortcomings, despite the positive trends. For example, there have been cases (Case EKD/2050/02/12, Armen Darbinyan vs. Center for Political Studies LLC, founder of the National Idea online magazine), where the court decided to impose a sanction not prescribed by law, requiring the plaintiff to apologize not only for insult but for libel, which, in some cases, was also beyond the scope of the claim.
The courts have no uniform approach when it comes to ordering compensation for litigation costs. A worrisome precedent has been set by the Tavush marz general jurisdiction court. In two cases (SD1/0177/02/11 Ijevan Road Construction CJSC vs. Ijevan Studio LLC and Ijevan Studio TV company director Naira Khachikyan, and SD1/0053/02/13 Seiran Aghajanyan and others vs. Sona and Mekhak Petrosyan, where there was a third party, ATV Company that did not have an independent claim) the same judge threw out the claims, basing his decision on the respondents’ financial situation, yet ordered the respondents to pay 100,000 drams to the plaintiffs as compensation for attorney fees. He also forced them to compensate for the already paid state duty. We think this is highly problematic, because, as was already mentioned in our analysis of these cases, litigation costs are divided among the litigating parties proportionately to the granted claims, whereas no claims were granted in the two aforementioned cases. 
Another unresolved issue is that the courts do not have a uniform approach to the calculation of the applicable state duty. 7 of the 27 monitored lawsuits were accepted by courts, even though state duty was not paid or was not paid in full. However, Article 92 of the RA Civil Procedure Code stipulates that courts have to return the lawsuits, if they are not accompanied with documents confirming the proper payment of the relevant state duty, and if there is no motion to defer the payment or reduce the amount of state duty or such a motion has been denied.  In 3 of the 7 cases, the courts never even addressed the fact of the incomplete payment of state duty in their judicial decision.  In 3 of the 37 cases, the courts charged more money than required as state duty. 
An important practice has been developed in Armenia, according to which, when ordering compensation for attorney fees as part of litigation costs, the courts base their decision not on the amounts specified in contracts for attorney services, but on a reasonable amount.  An excellent example is civil case EKD/2050/02/12 (Armen Darbinyan vs. Center for Political Studies LLC, founder of the National Idea online magazine). In this case, the plaintiff demanded 1 million drams as compensation for attorney fees. However, the court rightly came to a conclusion that the attorney fees should be limited to 150,000 drams. To back its decision, the court citied the RA Court of Appeals decision of September 30, 2011 in the case EKD/1191/02/11, according to which “...reasonableness of fees is determined by the complexity of the case and the actual work of the lawyer, i.e. drafting of court documents, drafting the lawsuit, its complexity, collection of documents and other evidence to back the claim, sending requests for information to various bodies, work during the hearing, etc.”  

However, there are still cases when the courts approve attorney fees that are unreasonably low, and the courts do not justify their decision in any way. This happened in civil case EAAD/0231/02/11 (Murad Asryan vs. Media Consult LLC), where the court decided, without any justification: “to order Murad Asryan to pay 40,000 AMD to the respondent as compensation for attorney fees.”   

The courts also do not have a uniform approach when using statute of limitations. Four of the monitored claims were thrown out by courts because of statute of limitations. All the four cases had the same plaintiff, Karine Avanesyan (a former lawyer from the Chamber of Advocates). Even though the lawsuits were filed with different judges, all the judges threw out the claims because of statute of limitations. 

In another case (EKD/2408/02/12 Razmik Abrahamyan vs. Haykakan Zhamanak and Aravot daily newspapers) the court did not use statute of limitations, even though the plaintiff was complaining about information published in articles in 2003. The court’s position in this case is rather problematic, as it goes against the April 27, 2012 decision of the Court of Cassation that talks about statute of limitations, among other things, saying that the time period for filing a lawsuit starts from the moment when the person becomes aware of the insult or libel. The law allows plaintiffs to file claims no later than six months from the moment of insult or libel, including one month for requesting the media to publish a retraction. Therefore, in all cases when a person becomes aware of the insult or libel after six months since they were published, the statute of limitations runs out. 
Compared to 2012, the number of cases closed because of plaintiffs withdrawing their claims has decreased from 7 to 5. 

Two of the 37 monitored cases were settled. However, in one of them (case Sh.D/1005/02/12 Hambardzum Matevosyan vs. Anush Mnatsakanyan, Iveta Charkhifalakyan, Vardan Papoyan and Levon Gevorgyan, with Azg daily newspaper as the third party) the Shirak marz general jurisdiction court sanctioned a media outlet that was not a party to the dispute. In particular, the court ordered Hetq.am online media outlet to publish a retraction, even though that particular media outlet was not a party to the dispute. However, according to Article 33, paragraph 4 of the RA Civil Procedure Code, the court cannot approve a settlement agreement, if it is against the law or other legal acts, or if it violates other person’s rights and lawful interests.
The courts also had different approaches to granting or rejecting lawsuits against “inappropriate respondents.” There are very few cases where the court even considered the issue of the respondent being the appropriate one, ever since insult and libel were decriminalized. 
For example, in the case EKD/0061/02/13 Yerevan Poultry Factory and Khachik Khachatryan vs. Zhoghovurd newspaper company and Sona Grigoryan, the court examined the issue of whether they had the appropriate respondents. The court found that Sona Grigoryan was not an appropriate respondent in this case, and therefore threw out the part of the claim that was against her. To justify its decision, the court cited Articles 3 and 8 of the RA Law on Mass Media, saying that the respondent Sona Grigoryan is an employee of Zhoghovurd newspaper company and works there as a journalist, and the article was disseminated by means of the Zhoghovurd newspaper that belongs to the said company. According to the court, in these conditions, Sona Grigoryan cannot be held liable in the lawsuit. According to CPFE experts, this position of the court that a journalist working for a newspaper cannot be held liable for libel or insult is very much in contradiction with other court decisions in similar matters. In particular, in other cases, journalists have been considered as appropriate respondents and have been sanctioned by some courts for disseminating insulting or libelous information (see case EAKD/0642/02/12 Women’s Resource Center NGO vs. Zaruhi Publishing House LLC and Ruslan Tatoyan, case EKD/2621/02/10 Jehovah’s Witnesses religious organization and others vs. Armenian Public Television CJSC, Gevorg Altunyan, Sona Torosyan, Nune Alexanyan and Edgard Davtyan, case EKD /0790/02/11 Hayk Babukhanyan vs. Khmbagir LLC (founder of www.report.am online news website), journalist Edik Andreasyan, editor Abel Mikayelyan,  case EKD/1485/02/11 Tigran Terteryan’s legal representative Hamvel Terteryan vs. 168 Zham LLC and journalist Marine Martirosyan, GD/0241/02/11 Nver Poghosyan vs. Zhoghovurd daily LLC and Anna Torosyan, etc.)  

Monitoring has revealed that one case was heard behind closed doors (case EADD/0248/02/12 Andranik Hovhannisyan vs. Armenia TV CJSC). According to Article 8, paragraph 1 of the RA Civil Procedure Code, civil cases are to be heard in an open court. Cases can be heard behind closed doors, if certain conditions are in place, as well as in cases where it is necessary to maintain the confidentiality of adoption, privacy of citizens, commercial secrets and other secrets, provided there is a motion about a closed hearing and the judge grants the motion. Even though this was the only insult and libel case examined behind closed doors, the precedent raises some concerns. We believe cases involving the media must be heard in a public hearing. 
The increase in the number of cases against the media in 2013 indicates that many people still prefer to turn to the courts to settle their disputes with the media, instead of using their right to reply or to demand a retraction, or to settle the dispute out of court by means of the existing media self-regulatory bodies. However, according to Article 8 of the RA Law on Mass Media, everyone has the right to demand a retraction of inaccurate information found in the media.  A retraction is supposed to be published within a week of receiving the request. Unlike this mechanism, lawsuits take much more time. 
( The monitoring and this publication was made possible by the support of  the Counterpart International’s Armenia Representation and the generous support of the American people through the United States Agency for International Development (USAID) under Associate Cooperative Agreement, through the “Committee to Protect Freedom of Expression” NGO. Content, views and opinions expressed herein are those of the author’s, and the responsibility of Committee to Protect Freedom of Expression, and do not necessarily reflect the views of Counterpart International Armenia office, USAID or the United States Government.  
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